
DUI / DWI – Driving While Intoxicated – 2nd Offence, 
3rd Offense, 4th Offense, etc. 
  

Virginia has “enhancements” which require mandatory time for subsequent offences. This is codified 

in Virginia Code Section 18.2-270. 

Titled: Penalty for driving while intoxicated; subsequent offense; prior conviction., which reads; 

  

A. Except as otherwise provided herein, any person violating any provision of § 18.2-266 shall 

be guilty of a Class 1 misdemeanor with a mandatory minimum fine of $250. If the person's 

blood alcohol level as indicated by the chemical test administered as provided in this article or 

by any other scientifically reliable chemical test performed on whole blood under 

circumstances reliably establishing the identity of the person who is the source of the blood 

and the accuracy of the results (i) was at least 0.15, but not more than 0.20, he shall be 

confined in jail for an additional mandatory minimum period of five days or, (ii) if the level 

was more than 0.20, for an additional mandatory minimum period of 10 days. 

  

B. 

1. Any person convicted of a second offense committed within less than five years after 

a prior offense under § 18.2-266 shall upon conviction of the second offense be 

punished by a mandatory minimum fine of $500 and by confinement in jail for not less 

than one month nor more than one year. Twenty days of such confinement shall be a 

mandatory minimum sentence. 

  

2. Any person convicted of a second offense committed within a period of five to 10 

years of a prior offense under § 18.2-266 shall upon conviction of the second offense 

be punished by a mandatory minimum fine of $500 and by confinement in jail for not 

less than one month. Ten days of such confinement shall be a mandatory minimum 

sentence. 

  

3. Upon conviction of a second offense within 10 years of a prior offense, if the 

person's blood alcohol level as indicated by the chemical test administered as provided 

in this article or by any other scientifically reliable chemical test performed on whole 

blood under circumstances reliably establishing the identity of the person who is the 

source of the blood and the accuracy of the results (i) was at least 0.15, but not more 

than 0.20, he shall be confined in jail for an additional mandatory minimum period of 

10 days or, (ii) if the level was more than 0.20, for an additional mandatory minimum 

period of 20 days. In addition, such person shall be fined a mandatory minimum fine of 

$500. 

http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-270
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-270
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+18.2-266


  

C. 

1. Any person convicted of three offenses of § 18.2-266 committed within a 10-year 

period shall upon conviction of the third offense be guilty of a Class 6 felony. The 

sentence of any person convicted of three offenses of § 18.2-266 committed within a 

10-year period shall include a mandatory minimum sentence of 90 days, unless the 

three offenses were committed within a five-year period, in which case the sentence 

shall include a mandatory minimum sentence of confinement for six months. In 

addition, such person shall be fined a mandatory minimum fine of $1,000. 

  

2. A person who has been convicted of § 18.2-36.1, 18.2-36.2, 18.2-51.4, 18.2-51.5, or 

a felony violation of § 18.2-266 shall upon conviction of a subsequent violation of 

§ 18.2-266 be guilty of a Class 6 felony. The punishment of any person convicted of 

such a subsequent violation of § 18.2-266 shall include a mandatory minimum term of 

imprisonment of one year and a mandatory minimum fine of $1,000. 

  

3. The punishment of any person convicted of a fourth or subsequent offense of 

§ 18.2-266 committed within a 10-year period shall, upon conviction, include a 

mandatory minimum term of imprisonment of one year. In addition, such person shall 

be fined a mandatory minimum fine of $1,000. Unless otherwise modified by the court, 

the defendant shall remain on probation and under the terms of any suspended 

sentence for the same period as his operator's license was suspended, not to exceed 

three years. 

  

4. The vehicle solely owned and operated by the accused during the commission of a 

felony violation of § 18.2-266 shall be subject to seizure and forfeiture. After an arrest 

for a felony violation of § 18.2-266, the Commonwealth may file an information in 

accordance with § 19.2-386.34. 

  

D. In addition to the penalty otherwise authorized by this section or § 16.1-278.9, any person 

convicted of a violation of § 18.2-266 committed while transporting a person 17 years of age 

or younger shall be (i) fined an additional minimum of $500 and not more than $1,000 and 

(ii) sentenced to a mandatory minimum period of confinement of five days. 

  

E. For the purpose of determining the number of offenses committed by, and the punishment 

appropriate for, a person under this section, an adult conviction of any person, or finding of 

guilty in the case of a juvenile, under the following shall be considered a conviction of § 18.2-

266: (i) the provisions of § 18.2-36.1 or the substantially similar laws of any other state or of 
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the United States, (ii) the provisions of §§ 18.2-51.4, 18.2-266, former § 18.1-54 (formerly § 

18-75), the ordinance of any county, city or town in this Commonwealth or the laws of any 

other state or of the United States substantially similar to the provisions of § 18.2-51.4, or 

§ 18.2-266, or (iii) the provisions of subsection A of § 46.2-341.24 or the substantially similar 

laws of any other state or of the United States. 

  

F. Mandatory minimum punishments imposed pursuant to this section shall be cumulative, 

and mandatory minimum terms of confinement shall be served consecutively. However, in no 

case shall punishment imposed hereunder exceed the applicable statutory maximum Class 1 

misdemeanor term of confinement or fine upon conviction of a first or second offense, or 

Class 6 felony term of confinement or fine upon conviction of a third or subsequent offense. 

  

In a nutshell, if you have a second offense within 5 years of your first, you are required to serve a 

minimum of 20 days in jail. If the second offense is between 5 and 20 years, your minimum stay is 

only 10 days. This is still a class one misdemeanor and you are still facing up to 12 months in jail 

and a fine of $2500.00 

  

A 3rd Offense (or more) is a felony. If within 5 years the mandatory minimum sentence is 6 months! 

If within 10 years it is 90 days. This also carries a minimum fine of $1000 and a maximum penalty of 

5 years. 

  

Sometimes an individual arrested for a DUI / DWI can be charged with Refusal. This is codified 

in Virginia Code Section 18.2-268.3. 

Titled: Refusal of tests; penalties; procedures., which reads; 

  

A. It shall be unlawful for a person who is arrested for a violation of § 18.2-266, 18.2-266.1, 

or subsection B of § 18.2-272 or of a similar ordinance to unreasonably refuse to have 

samples of his blood or breath or both blood and breath taken for chemical tests to determine 

the alcohol or drug content of his blood as required by § 18.2-268.2 and any person who so 

unreasonably refuses is guilty of a violation of this section. 

  

B. When a person is arrested for a violation of § 18.2-51.4, 18.2-266, 18.2-266.1 or, 

subsection B of § 18.2-272 or of a similar ordinance and such person refuses to permit blood 

or breath or both blood and breath samples to be taken for testing as required by § 18.2-

268.2, the arresting officer shall advise the person, from a form provided by the Office of the 

Executive Secretary of the Supreme Court, that (i) a person who operates a motor vehicle 

upon a highway in the Commonwealth is deemed thereby, as a condition of such operation, 

to have consented to have samples of his blood and breath taken for chemical tests to 
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determine the alcohol or drug content of his blood, (ii) a finding of unreasonable refusal to 

consent may be admitted as evidence at a criminal trial, (iii) the unreasonable refusal to do so 

constitutes grounds for the revocation of the privilege of operating a motor vehicle upon the 

highways of the Commonwealth, (iv) the criminal penalty for unreasonable refusal within 10 

years of a prior conviction for driving while intoxicated or unreasonable refusal is a Class 2 

misdemeanor, and (v) the criminal penalty for unreasonable refusal within 10 years of any 

two prior convictions for driving while intoxicated or unreasonable refusal is a Class 1 

misdemeanor. The form from which the arresting officer shall advise the person arrested shall 

contain a brief statement of the law requiring the taking of blood or breath samples, a 

statement that a finding of unreasonable refusal to consent may be admitted as evidence at a 

criminal trial, and the penalties for refusal. The Office of the Executive Secretary of the 

Supreme Court shall make the form available on the Internet and the form shall be 

considered an official publication of the Commonwealth for the purposes of § 8.01-388. 

  

C. The arresting officer shall, under oath before the magistrate, execute the form and certify, 

(i) that the defendant has refused to permit blood or breath or both blood and breath samples 

to be taken for testing; (ii) that the officer has read the portion of the form described in 

subsection B to the arrested person; (iii) that the arrested person, after having had the 

portion of the form described in subsection B read to him, has refused to permit such sample 

or samples to be taken; and (iv) how many, if any, violations of this section, § 18.2-266, or 

any offense described in subsection E of § 18.2-270 the arrested person has been convicted 

of within the last 10 years. Such sworn certification shall constitute probable cause for the 

magistrate to issue a warrant or summons charging the person with unreasonable refusal. 

The magistrate shall attach the executed and sworn advisement form to the warrant or 

summons. The warrant or summons for a first offense under this section shall be executed in 

the same manner as a criminal warrant or summons. If the person arrested has been taken to 

a medical facility for treatment or evaluation of his medical condition, the arresting officer 

may read the advisement form to the person at the medical facility, and issue, on the 

premises of the medical facility, a summons for a violation of this section in lieu of securing a 

warrant or summons from the magistrate. The magistrate or arresting officer, as the case 

may be, shall forward the executed advisement form and warrant or summons to the 

appropriate court. 

  

D. A first violation of this section is a civil offense and subsequent violations are criminal 

offenses. For a first offense the court shall suspend the defendant's privilege to drive for a 

period of one year. This suspension period is in addition to the suspension period provided 

under § 46.2-391.2. 
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If a person is found to have violated this section and within 10 years prior to the date of the 

refusal he was found guilty of any of the following: a violation of this section, a violation of 

§ 18.2-266, or a violation of any offense listed in subsection E of §18.2-270, arising out of 

separate occurrences or incidents, he is guilty of a Class 2 misdemeanor and the court shall 

suspend the defendant's privilege to drive for a period of three years. This suspension period 

is in addition to the suspension period provided under § 46.2-391.2. 

  

If a person is found guilty of a violation of this section and within 10 years prior to the date of 

the refusal he was found guilty of any two of the following: a violation of this section, a 

violation of § 18.2-266, or a violation of any offense listed in subsection E of § 18.2-

270 arising out of separate occurrences or incidents, he is guilty of a Class 1 misdemeanor 

and the court shall suspend the defendant's privilege to drive for a period of three years. This 

suspension period is in addition to the suspension period provided under § 46.2-391.2. 

  

Basically this section says that you, simply by driving on a road in Virginia hereby allow law 

enforcement to test your blood or breath for intoxicants. Period. And if you refuse to take such 

tests, you are guilty of a class 1 misdemeanor punishable up to 12 months in jail and a $2500 fine 

IN ADDITION to the DUI / DWI. Also your license will be suspended for 1 year with no allowable 

restrictions at all! 

  

However, you must “unreasonably” refuse to take the test. This means you cannot be charged 

because a cop was mad that the machine didn’t give a reading the first time or you burped. 
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